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§1.528-2

management association. For the pur-
poses of Section 528 and the regulations
under that section, the term home-
owners association shall refer only to an
organization described in section 528.
Cooperative housing corporations and
organizations based on a similar form
of ownership are not eligible to be
taxed as homeowners associations. As a
general rule, membership in either a
condominium management association
or a residential real estate manage-
ment association is confined to the de-
velopers and the owners of the units,
residences, or lots. Furthermore, mem-
bership in either type of association is
normally required as a condition of
such ownership. However, if the mem-
bership of an organization consists of
other homeowners associations, the
owners of units, residences, or lots who
are members of such other homeowners
associations will be treated as the
members of the organization for the
purposes of the regulations under sec-
tion 528.

(b) Condominium. The term condo-
minium means an interest in real prop-
erty consisting of an undivided interest
in common in a portion of a parcel of
real property (which may be a fee sim-
ple estate or an estate for years, such
as a leasehold or subleasehold) to-
gether with a separate interest in space
in a building located on such property.
An interest in property is not a condo-
minium unless the undivided interest
in the common elements are vested in
the unit holders. In addition, a condo-
minium must meet the requirements of
applicable state or local law relating to
condominiums or horizontal property
regimes.

(c) Residential real estate management
association. Residential real estate
management associations are normally
composed of owners of single-family
residential units located in a subdivi-
sion, development, or similar area.
However, they may also include as
members, owners of multiple-family
dwelling units located in such areas.
They are commonly formed to admin-
ister and enforce covenants relating to
the architecture and appearance of the
real estate development as well as to
perform certain maintenance duties re-
lating to common areas.
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(d) Tenants. Tenants will not be con-
sidered members for purposes of meet-
ing the source of income test under
section 528(c)(1)(B) and §1.528-5. How-
ever, the fact that tenants of members
of a homeowners association are per-
mitted to be members of the associa-
tion will not disqualify an association
under section 528(c)(1) if it otherwise
meets the requirements of section
528(c) and these regulations.

[T.D. 7692, 45 FR 26321, Apr. 18, 1980]

§1.528-2 Organized and operated to
provide for the acquisition, con-
struction, management, mainte-
nance and care of association prop-
erty.

(a) Organized and operated—(1) Orga-
nized. To be treated as a homeowners
association an organization must be or-
ganized and operated primarily for the
purpose of carrying on one or more of
the exempt functions of a homeowners
association. For the purposes of section
528 and these regulations, the exempt
functions of a homeowners association
are the acquisition, construction, man-
agement, maintenance, and care of as-
sociation property. In determining
whether an organization is organized
and operated primarily to carry on one
or more exempt functions, all the facts
and circumstances of each case shall be
considered. For example, when an orga-
nization provides in its articles of orga-
nization that its sole purpose is to
carry on one or more exempt functions,
in the absence of other relevant factors
it will be considered to have met the
organizational test. (The term articles
of organization means the organiza-
tion’s corporate charter, trust instru-
ments, articles of association or other
instrument by which it is created.)

(2) Operated. An organization will be
treated as being operated for the pur-
pose of carrying on one or more of the
exempt functions of a homeowners as-
sociation if it meets the provisions of
§§1.528-5 and 1.528-6.

(b) Terms to be interpreted according to
common meaning and usage. As used in
section 528 and these regulations, the
terms acquisition, construction, man-
agement, maintenance, and care are to
be interpreted according to their com-
mon meaning and usage. For example,
maintenance of association property
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includes the painting and repairing of
such property as well as the gardening
and janitorial services associated with
its upkeep. Similarly, the term con-
struction of association property in-
cludes covenants or other rules for pre-
serving the architectural and general
appearance of the area. The term also
includes regulations relating to the lo-
cation, color and allowable building
materials to be used in all structures.
(For the definition of association prop-
erty see §1.528-3.)

[T.D. 7692, 45 FR 26321, Apr. 18, 1980]

§1.528-3 Association property.

(a) Property owned by the organization.
Association property includes real and
personal property owned by the organi-
zation or owned as tenants in common
by the members of the organization.
Such property must be available for
the common benefit of all members of
the organization and must be of a na-
ture that tends to enhance the bene-
ficial enjoyment of the private resi-
dences by their owners. If two or more
facilities or items of property of a
similar nature are owned by a home-
owners association, and if the use of
any particular facility or item is re-
stricted to fewer than all association
members, such facilities or items
neverthelesswill be considered associa-
tion property if all association mem-
bers are treated equitably and have
similar rights with respect to com-
parable items or facilities. Among the
types of property that ordinarily will
be considered association property are
swimming pools and tennis courts. On
the other hand, facilities or areas set
aside for the use of nonmembers, or in
fact used primarily by nonmembers,
are not association property for the
purposes of this section. For example,
property owned by an organization for
the purpose of leasing it to groups con-
sisting primarily of nonmembers to be
used as a meeting place or a retreat
will not be considered association prop-
erty.

(b) Property normally owned by a gov-
ernmental unit. Association property also
includes areas and facilities tradition-
ally recognized and accepted as being
of direct governmental concern in the
exercise of the powers and duties en-
trusted to governments to regulate

§1.528-4

community health, safety and welfare.
Such areas and facilities would nor-
mally include roadways, parklands,
sidewalks, streetlights and firehouses.
Property described in this paragraph
will be considered association property
regardless of whether it is owned by
the organization itself, by its members
as tenants in common or by a govern-
mental unit and used for the benefit of
the residents of such unit including the
members of the organization.

(c) Privately owned property. Associa-
tion property may also include property
owned privately by members of the or-
ganization. However, to be so included
the condition of such property must af-
fect the overall appearance or struc-
ture of the residential units which
make up the organization. Such prop-
erty may include the exterior walls and
roofs of privately owned residences as
well as the lawn and shrubbery on pri-
vately owned land and any other pri-
vately owned property the appearance
of which may directly affect the ap-
pearance of the entire organization.
However, privately owned property will
not be considered association property
unless:

(1) There is a covenant or similar re-
quirement relating to exterior appear-
ance or maintenance that applies on
the same basis to all such property (or
to a reasonable classification of such
property);

(2) There is a pro rata mandatory as-
sessment (at least once a year) on all
members of the association for main-
taining such property; and

(3) Membership in the organization is
a condition of ownership of such prop-
erty.

[T.D. 7692, 45 FR 26321, Apr. 18, 1980]

§1.528-4 Substantiality test.

(a) In general. In order for an organi-
zation to be considered a condominium
management association or a residen-
tial real estate management associa-
tion (and therefore in order for it to be
considered a homeowners association),
substantially all of its units, lots or
buildings must be used by individuals
for residences. For the purposes of ap-
plying paragraph (b) or (c¢) of this sec-
tion, and organization which has at-
tributes of both a condominium man-
agement association and a residential
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